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BEFORE THE BOARD OF COUNTY COMMISSIONERS
KITTITAS COUNTY, WASHINGTON

In re the Matter of: FILE NO. RZ-24-00001
(DOCKET NO. 2024-13)
Gibson Rezone

APPELLANT ELLENSBURG CEMENT
PRODUCTS, INC.’S BRIEF (SEPA
APPEAL)

Appellant Ellensburg Cement Products, Inc. (“Ellensburg Cement”), by and through its
undersigned counsel, hereby submits this brief in support of its appeal of Kittitas County’s issuance
of a State Environmental Policy Act (“SEPA”) threshold mitigation determination of
nonsignificance (“MDNS”). Ellensburg Cement respectfully requests this Board reverse the
County’s issuance of an MDNS and remand this matter to the SEPA Responsible Official and
Community Development Services (CDS) to perform a thorough, legally compliant and adequate
SEPA review associated with the rezone.!

I. INTRODUCTION

Applicant Kristen and Kory Gibson’s (“Applicant” or “Gibson”) proposed rezone seeks to
do an end-run around County regulations by carving out a singular parcel within, and entirely
surrounded by, the broader existing Agriculture 20 (A-20) zone. The rationale behind this proposed

rezone is self-evident; significantly reducing, or eliminating entirely, future County-level review of

! Ellensburg Cement submits this brief and accompanying documents under continued protest, and reserving and
without waiving its arguments that the County has failed to follow its own proscribed process in scheduling this SEPA
appeal, which failure has prejudiced and continues to prejudice to Appellants. See Letters from Cascadia Law Group
to the Board of County Commissioners dated November 26, 2024 (on file) and December 9, 2024 (on file),
incorporated herein by this reference. Ellensburg Cement renews its objection to this appeal hearing based on the
County’s failure to follow the process proscribed by law and County Code, including KCC 15A.07.010.
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Applicant’s mining and excavation operations, and future expansion of the same, and proposed new
rock crushing operations. Those operations are currently only permitted in the A-20 zone pursuant
to an approved conditional use permit (CUP) or are disallowed entirely. Under the proposed rezone,
these activities would be permitted outright without any associated CUP or other County-level
review.

Exacerbating this proposed end-run round County review, through this novel process,
Gibson also seeks to avoid any meaningful SEPA level review of the resulting effects and impacts
of this proposed rezone through slight-of-hand. Rather than identifying, disclosing and evaluating
the new intensive uses that would now be permitted outright (or, as in the case of rock crushing
operations, for the first time) under the proposed rezone, the Applicant asks the County to essentially
ignore these issues and “look the other way,” simplistically asserting the rezone is a mere
“nonproject action” and any future activities will be evaluated at the time a project is proposed. The
Board should recognize and not ignore this slight-of-hand. Moreover, established Washington law
prohibits such deferment of environmental review. First, SEPA requires consideration of the effects
of a proposed rezone at the time of rezone, and local jurisdictions cannot defer consideration to a
later date. This is the very purpose of SEPA review. Second, in asking the County to defer review,
the Applicant understands full well, that if approved, the new zone classification (Forest & Range)
would permit the use outright and there is no future associated land use review.? There will be no
CUP process under which conditions may be imposed.> There will be no further County-action
required triggering a new SEPA review. Rather, Gibson can expand its current mining and
excavation activities and begin bringing rock crushing equipment on-site and commencing
operations without any further involvement from, or permitting by, the County. Absent future
appeals and judicial intervention, this Board’s consideration of the adequacy of the SEPA review is

the last backstop prior to confirming a wholly inadequate SEPA review process.

2 See Rehberger Decl. at Exhibit B (KCC 17.15.060.1). While similar in many respects, one of the most significant
differences between the A-20 and Forest & Range (FR) zones is FR’s allowance of mining and excavation uses
without requiring a CUP and allowing of rock crushing as a permitted use under FR, not allowed at all under A-20.
3 Under the current A-20 zoning classification, Gibson’s mining and excavation activities, and any proposed
expansion of the same, is only allowed pursuant to a CUP, and the County’s associated CUP review process. See
KCC 17.60A (Conditional Uses); see also Rehberger Decl. at Exhibits 4 and 7.
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The SEPA determination should be reversed and remanded as the County’s SEPA review
and threshold determination was not based upon information reasonably sufficient to evaluate the
probable environmental impacts of the proposal and fails to demonstrate that the County adequately
considered relevant environmental factors before issuing the MDNS. As such, the County’s review
fails to meet required prima facie compliance with SEPA.

II. BACKGROUND AND ARGUMENT

Ellensburg Cement directs this Board, in its appellate capacity to the following documents
included in the record, each of which is incorporated herein by this reference as if fully set forth
herein:

e Letter from Cascadia Law Group on behalf of Ellensburg Cement Products, Inc. to Kittitas

County dated August 28, 2024 (SEPA Comments)

e Letter from Cascadia Law Group on behalf of Ellensburg Cement Products, Inc. to Kittitas

County dated September 5, 2024 (Rezone Comments)

e Notice of Appeal on behalf of Ellensburg Cement Products, Inc. and Jon and Julie

Blackmore dated October 29, 2024 (SEPA Appeal)

e Letter from Cascadia Law Group on behalf of Ellensburg Cement Products, Inc. to Kittitas

County Planning Commission dated November 12, 2024 (Planning Commission

Comments)

Ellensburg Cement’s appeal is further supported by the Declaration of Joseph A. Rehberger,
submitted herewith, together with the record already on file with the County and before this Board.
III. SUPPLEMENTAL ARGUMENT AND AUTHORITY
Ellensburg Cement submits the following supplemental argument and authority to assist in
the Board’s review.
A. SEPA Rules Regarding Threshold Determination
SEPA was enacted to promote the policy of fully informed decision-making by government

bodies when undertaking actions. Norway Hill Pres. & Prot. Ass'n v. King County Council, 87
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Wn.2d 267, 272 (1976). “Under SEPA, the definition of ‘action’ covers just about everything, and
within that category are project and nonproject actions,” including rezones. King County v. Friends
of Sammamish Valley, 556 P.3d 132, 143 (2024). A nonproject action must still comply with SEPA,
unless it falls under one of the categorical exemptions in RCW 43.21C.450, none of which apply
here. See also WAC 197-11-704(b)(2).

The purpose of the SEPA rules “is to ensure an agency fully discloses and carefully considers
a proposal's environmental impacts before adopting it and “at the earliest possible stage.’” Spokane
County v. E. Wash. Growth Mgmt. Hearings Bd., 176 Wn. App. 555, 579 (quoting King County v.
Wash. State Boundary Review Bd., 122 Wn.2d 648, 663-64 (1993)). In this regard, as Washington

courts have explained:

Thus, for a nonproject action, such as a comprehensive plan amendment or rezone,
the agency must address the probable impacts of any future project action the
proposal would allow. The purpose of these rules is to ensure an agency fully
discloses and carefully considers a proposal's environmental impacts before
adopting it and “at the earliest possible stage.” An agency may not postpone
environmental analysis to a later implementation stage if the proposal would affect
the environment without subsequent implementing action.

Spokane County, 176 Wn. App. at 579 (internal citations omitted).

SEPA requires an environmental review before proposed actions may proceed, WAC 197-
11-704, including “nonproject actions” and rezones. Under SEPA, the county is the “lead agency”
that must conduct the environmental review. WAC 197-11-930.* The proponent of the action (or,
the “applicant”) completes an initial environmental review in the form of the environmental
checklist. WAC 197-11-315. The purpose of the checklist is “to ensure an agency, at the earliest
possible stage, fully discloses and carefully considers a proposal's environmental impact before
adopting it” and “[i]f the checklist does not contain sufficient information to make a threshold
determination, the preparer may be required to submit additional information.” Conserv. Nw. v.
Okanogan County, 2016 Wash. App. LEXIS 1410, *85 (Wash. Ct. App. Jun. 16, 2016). The lead

agency first reviews the checklist to determine completeness, identify possible impacts, and, as

4 Within the lead agency, a “responsible official” oversees the process and issues the threshold determination. WAC
197-11-330; WAC 197-11-788. For this proposed rezone, Kittitas County is the lead agency, and Jamey Ayling, the
Planning Manager, was the designated ‘“Responsible Official.”
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appropriate, may request additional information from the applicant to further evaluate the impacts.
WAC 197-11-335. The applicant must furnish additional information if requested to do so. WAC
197-11-100.

Ultimately, a threshold determination requires the responsible official to issue a judgment
based on a close review of the applicant’s materials, analysis of qualitative and quantitative impacts,
and the consideration of a broad range of values. WAC 197-11-330. If the agency (in this case the
County) does not have sufficient information to evaluate a proposal, it must follow procedures under
WAC 197-11-080 and 197-11-335 to seek more information before issuing a threshold decision.’
Both WAC 197-11-080 and 197-11-335 permit the agency to require the applicant to provide more
information.® To be sustained, SEPA cases instruct that “the [local jurisdiction] must demonstrate
that it actually considered relevant environmental factors before [issuing the threshold
determination]. Moreover, the record must demonstrate that the [local jurisdiction] adequately
considered the environmental factors in a manner sufficient to be a prima facie compliance with the
procedural dictates of SEPA.” Boehm v. City of Vancouver, 111 Wn. App. 711, 718 (2002).

Washington courts have further explained that a DNS or MDNS must be “based upon
information reasonably sufficient to evaluate the environmental impact of a proposal.” Moss v. City
of Bellingham, 109 Wn. App. 6, 14 (2001). Therefore, to receive an MDNS, an applicant must
furnish reasonably complete information about the impacts.

Specific to nonproject actions and rezones, a county “may not rely on its existing plans, laws,
and regulations when evaluating the adverse environmental impacts of a nonproject action,” but
rather must actually consider “the environmental consequences . . . in terms of the maximum

potential development of the property under the various zoning classifications allowed.” Heritage

S WAC 197-11-080 outlines the process for addressing “[i]ncomplete or unavailable information” and lead agencies
“may rely upon applicants to provide information.” Similarly, WAC 197-11-335 outlines the process for soliciting
“[a]dditional information” where the lead agency concludes “there is insufficient information to make its threshold
determination,” including “[r]equir[ing] an applicant to submit more information on subjects on the checklist.”

6 As part of this review process, the SEPA rules instruct that a “threshold determination shall not balance whether the
beneficial aspects of a proposal outweigh its adverse impacts, but rather, shall consider whether a proposal has any
probable significant adverse environmental impacts under the rules stated in this section.” WAC 197-11-330(5)
(emphasis added).
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Baptist Church v. Cent. Puget Sound Growth Mgmt. Hr'gs Bd., 2 Wn. App. 2d 737, 752 (2018)
(internal citations omitted). Washington courts have held environmental review deficient for
nonproject actions it failed to provide a reasonably evaluate the probable environmental impacts by
merely assuming that the local jurisdiction’s regulations would limit the developable area of the
property. Id. at 757. As the Washington Supreme Court explained earlier this year, a “proposed
land use action is not exempted from environmental review just because there are no current, specific
development proposals or immediate land use changes that will result from the proposed action,”
King County, 556 P.3d at 146, and courts have rejected and reversed SEPA threshold determinations
based on Environmental Checklists where an applicant “answered nearly every question under part

B, ‘Not applicable for this nonproject action.”” Id. at 144.

B. SEPA Checklist and County Environmental Review Deficient and Non-compliant
with SEPA Rules

With these basic SEPA rules in mind, the County’s environmental review fails to meet even
prima facie compliance, cannot be sustained, and must be reversed. Even as a non-project action,
the SEPA review must disclose and evaluate the probable effects of the proposed rezone, including
the short and long-term effects that may be occasioned by the differing land use regulations. To the
point, Gibson requests a rezone of just one parcel to permit (where currently not allowed) rock
crushing operations and to allow for mining and excavation operations as a matter of right, and
without requiring a conditional use permit process for intensive mining and excavation operations.

The lack of disclosure and evaluation, include, without limitation:

e Neither the SEPA Checklist nor any studies that address potential impacts to groundwater,
existing nearby irrigation canals, hydraulic connectivity with surface water bodies,” or
aquifer impacts.’

7 While the SEPA Checklist notes that Parke Creek is within 200 feet of the property in the southwest corner, see
Checklist at § 3.a.1, it avoids any discussion of any impacts of the new uses authorized under the rezone, merely
describing the same as “non-applicable.” Id. at § 3.a.2. The SEPA Checklist makes no reference to, or evaluation of,
additional Typed waterbodies to the west. See Rehberger Decl. at Exhibit D.

8 See Rehberger Decl. at Exhibits D and E.
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e Neither the SEPA Checklist nor any studies address potential adverse impacts to wildlife and
livestock, including without limitation adverse impacts to the raising of livestock on
adjoining and nearby properties.’

e Neither the SEPA Checklist nor any studies address potential adverse impacts associated
with allowed use of heavy machinery, rock crushers, dump trucks, including associated noise
and traffic impacts.

e Neither the SEPA Checklist nor any studies address potential adverse impacts associated
with expanded and intensified mining and excavation activities or rock crushing, including
without limitation, noise impacts, light impacts, dust impacts, nor potential impacts on
existing adjacent land uses, including residential properties, livestock, grazing activities, and
agriculture.

e While the application materials note a lack of any water rights associated with the property,
the SEPA Checklist does not address or evaluate how water supply would be made available
to the property for dust control and operational issues, and the impact of the same.

e Even the County’s purported cursory review of surrounding properties is obviously deficient.
County staff notes that the surrounding property to the north consists of the “Quilomene
Wildlife Area.” Yet, the adjoining property to the north actually consists of over a dozen
platted lots intended for residential development.!® To the extent the Quilomene Wildlife
Area surrounds the property as the County notes, no evaluation of the impacts of expanded
operations were considered. Similarly, County staff notes that the surrounding property to
the east consists merely of “[v]acant sageland.” Yet, co-appellants Jon and Julie Blackmore
own property adjoining the subject property to the east as their personal residence, and
further use it for the raising and seasonal grazing of horses, cattle, and sheep, with a portion
of the of the property under irrigation as pastureland.'!

Reflecting the above lack of disclosure and evaluation, and expressly contrary to established
SEPA rules and law, the SEPA Environmental Checklist displays an egregious lack of even attempt

at disclosure.'? These are;

e The SEPA Checklist’s response to the vast majority (over 50 in total) of the required
environmental considerations set forth in Part B (Environmental Elements) of the Checklist

® See Letter from Jon and Julie Blackmore to Kittitas County CDS dated Sept. 12, 2024.

10 See Rehberger Decl. at Exhibit D; see also Letter from D&N Development, LLC to Kittitas County CDS dated Sept.
13, 2024 (on file) (noting the existence of 14 lots intended for future home sites, and raising concerns regarding
unsightly views, airborne dust, and noise from expanded mining operations and rock crushers).

1 See, e.g., Letter from Jon and Julie Blackmore to Kittitas County CDS dated Sept. 12, 2024 (on file) (noting that
“rock crushing is not a reasonable development of the subject property,” and would be detrimental to surrounding
properties if not properly mitigated).

12 See Rehberger Decl. at Exhibit H. A further copy of the SEPA Checklist, as highlighted, is attached as Appendix A
for this Board’s convenience.

s CASCADIA LAW GROUP PLLC
APPELLANT ELLENSBURG CEMENT PRODUCTS, INC.’S 606 COLUMBIA ST. NW, SUITE 212
BRIEF (SEPA APPEAL) OLYMPIA, WA 98501

PAGE 7 (360) 786-5057



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

as “Not applicable.” This includes, without limitation, answers to all or part of the required
Part B items addressing the following:
o Part B.2 (Air)
Part B.3.a (Surface Water)
Part B.3.b (Groundwater)
Part B.3.c (Water runoff (including stormwater))
Part B.6 (Energy and Natural Resources)
Part B.7 (Environmental Health)
Part B.7.b (Noise)
Part B.10 (Aestheics)
Part B.11 (Light and Glare)
Part B.14 (Transportation)
Part B.15 (Public Services)

O O O O O O O O O O

e The SEPA Checklist’s response to all, or nearly all, of the required responses requiring
consideration of “Proposed measures to reduce or control impacts” is a non-responsive
statement of “Not applicable. This is a non-project action. Any future permits would be
reviewed for impacts and/or mitigation measures under the applicable regulations in
effect at the time of permit action.”!3

e The SEPA Checklist’s response to each of the first six items in Part D of the SEPA Checklist
that requires consideration of proposed measures to avoid or reduce impacts or preserve
existing resources is a repeat of the non-responsive statement “Any future permits would
be reviewed for impacts and/or mitigation measures under the applicable regulations
in effect at the time of permit action.”!*

As set forth above, Washington courts have rejected, as patently non-compliant, SEPA Checklists

299

in which an applicant “answered nearly every question under part B, ‘Not applicable,”” even in the
case of “nonproject” rezone actions.” King County, 556 P.3d at 144, 146. Nor is deferral of SEPA
review allowed. Rather, for nonproject actions, such as the rezone contemplated here, the local
agency “must address the probable impacts of any future project action the proposal would allow.”
Spokane County, 176 Wn. App. at 579 (emphasis added). Further, a local agency “may not postpone
environmental analysis to a later implementation stage if the proposal would affect the environment
without subsequent implementing action. /d. (emphasis added). At this stage, the MDNS is clearly

erroneous, impermissibly defers environmental review, and evinces a lack of adequate

consideration.

13 See Appendix A.
14 See Appendix A.
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CONCLUSION
Based on the above alleged SEPA deficiencies, Ellensburg Cement requests this Board
remand this matter to CDS and the Responsible Official to conduct a SEPA-compliant review of the
proposed rezone. Absent the same, the MDNS should be reversed, a Determination of Significance
(DS) issued, and a full environmental impact statement (EIS) be prepared to evaluate the probable

impacts of the rezone.

DATED this 16th day of December, 2024.

CASCADIA LAW GROUP PLLC

Joseph A. Rehberger, WSBA No. 35556

Attorneys for Appellant Ellensburg Cement Products,

Inc
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